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Mr. Vince Ryan

Harris County Attorney
1019 Congress, 15" Floor
Houston, Texas 77002

RE: San Jacinto River Waste Pits Superfund Site

Dear Mr. Ryan:

The purpose of this letter is to respond to your concerns regarding the effectiveness of our oversight of the
Potentially Responsible Parties (PRPs) for the San Jacinto River Waste Pits Superfund Site. You wrote us
on September 17, 2015, to detail a number of specific concerns and requested a meeting to discuss this
and other matters regarding the site. A meeting with Terry O’Rourke (Special Counsel, Harris County
Attorney’s office), Bob Allen (Director, Harris County Pollution Control Services Department), and Sarah
Utley (Deputy Division Manager, Harris County Attorney’s office) was held on December 7, 2015, to
discuss the site; however, there was insufficient time to discuss the September 17, 2015, concerns at that
meeting. Therefore, a summary of our responses to each of the issues is enclosed with this letter.

We believe that the Environmental Protection Agency’s (EPA’s) oversight of the PRPs is effective and
ensures that a protective remedy will be selected and implemented. A recent example of effective
oversight is the action that EPA took to compel the PRPs’ repair of a damaged area of the cap. The
problem area was discovered by EPA’s dive team on December 10, 2015, and the PRPs completed repairs
before the end of December 2015 under an EPA Order. Laboratory results from the sampling that
accompanied the repair will be available for review in February 2016 to provide information regarding
whether any contaminants were released.

We appreciate the assistance provided by Harris County in cleaning up the San Jacinto Site and look
forward to continuing this relationship.

Sincerely,

Carl E. Edlund, Pfé"‘g

Director
Superfund Division
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ENCLOSURE

This is in response to your letter dated September 17, 2015, regarding the San Jacinto River Waste Pits
site (Site). [ appreciated the opportunity {0 meet with Harris County representatives on December 7, 2015,
to discuss issues related to the Site. Your letter identifies several concerns regarding the Site Remedial
Investigation/Feasibility Study (RI/F'S) which we did not discuss in detail at our meeting and which I will
attempt to address here.

'The potentially responsible parties (PRPs) for this Site are performing the RI/F'S pursuant to a Unilateral
Administrative Order (UAQ), U.S. EPA Region 6, CERCLA Docket No. 06-03-10. The PRPs’
performance of the RI/FS 1s authorized by statute and encouraged by EPA policy. Sections 104 and 122
of the Comprehensive Environmental Response, Compensation and Liability Act, as amended
{CERCLA), provide PRPs with the opportunity to conduct the RI/FS at Superfund sites. In addition, the
EPA has repeatedly committed to ensure that those who are responsible for a hazardous waste site
conduct the RI/FS at that Superfund site wherever appropriate. (“Promoting Enforcement First for
Remedial Investigation/Feasibility Studies at Superfund Sites,” OSWER 9200.2-109, March 20, 2012;
“Enforcement First at Superfund Sites: Negotiation and Enforcement Strategies for Remedial
Investigation/Feasibility Studies (RI/1S),” OSWER 9355.2-21, August 9, 2005). The IIPA’s expertence
has shown that, with adequate oversight, the PRPs can perform acceptable RI/FSs, and the EPA continues
to oversee the work performed by the Site PRPs and their consultants. In addition, the EPA is partnering
with a number of other agencies to assist in conducting this oversight, The partner agencies inchude the
Texas Commission on Environmental Quality (TCEQ), Harris County, and the Port of Houston Authority,
Oversight has included review and comment on draft sampling plans and final technical deliverables, with
draft plans and reports being revised as necessary based on the comments received and issues identified
by the various agencies. Oversight also has included plans for additional sampling at the Site by the PRPs,
as detailed in my August 14, 2018, letter to you,

The PRPs at the San Jacinto site, like PRPs at many Superfund sites, have a preferred method for
addressing the site contamination, as evidenced in the information you obtained during discovery in
Harris County’s lawsuit. Oversight of the RI/FS, however, is designed to prevent the PRPs’ preferences
from resulting in undue influence or bias on Agency actions or decision-making. While the PRPs may
advocate for the removal action completed in 2011 to be a permanent remedy for the Site, the EPA
consistently has made it very clear to all parties that the 2011 cap was a temporary action to stabilize the
pits and prevent releases while the alternatives for a permanent remedy are evaluated, and a permanent
remedy ultimately selected. For instance, in the comments collected and provided by EPA on the first
draft of the site Feasibility Study, EPA made it clear that the PRPs could not identify a recommended
remedial alternative in the Feasibility Study, and required the PRPs to provide both a more balanced
discussion of the different alternatives and identify additional alternatives for consideration. The RI/FFS is
only acceptable if the EPA determines it to be so.

While we understand your concern that the PRPs have, and apparently have had for some time, a
preferred remedial alternative, the PRPs do not select the remedial action for the Site. At the end of the
RI/ES process, the EPA will select a protective remedy for the Site based on consideration of the nine
CERCLA criteria as required by law, This selection will be made in consultation with the TCEQ and
Natural Resource Trustees, and in consideration of public comments received on the propesed remedial
action.



Regarding potential conflicts of interest, the PRPs are using consultants in the performance of the RI/FS
for the Site pursuant to the terms of the UAO. The EPA position regarding conflicts of interest on the part
of consultants for PRPs is included in “Revisions to the Interim Guidance on PRP Participation in
Remedial Investigations and Feasibility Studies,” OSWER 9835.2A, February 7, 1989, page A-15, cited
in your letter. This guidance provides that, “|a|ny consultants having current EPA assignments as prime
contractors or as subcontractors must obtain approval from their EPA Contract Officers before performing
work for PRPs.” The guidance addresses a consultant’s potential conflict of interest regarding work for
both the EPA and the PRPs, not the contractors’ performance of multiple roles for the PRPs. We are not
awarc of a prohibition against a PRP’s technical consultant in similar circumstances also acting as a
litigation consultant for that same PRP. As discussed above, EPA has evaluated the work performed by
PRPs at Superfund sites, and, while understanding that any consultant hired by a PRP cannot be expected
to be independent of the PRP paying for their work, EPA has determined that PRPs provide acceptable
RI/FSs as long as there is regulatory oversight.

As part of EPA’s oversight, the U.S. Army Corps of Engineers was retained through an interagency
agreement to enlist the Corps’ technical expertise with complex, contaminated sediment sites, specifically
through a review of the draft Feasibility Study prepared by the PRPs for this Site. The focus of the Corps
work has been to review modelling performed by the PRPs’ contractors, but the Corps also has been
asked to address some of the comments submitted to EPA as part of the EPA Remedy Review Board
process. The draft report recently prepared by the Corps of Engineers, the Evaluation of the San Jacinto
Waste Pits Feasibility Study Remediation Alternatives (draft Corps Lvaluation), was provided for review
and comment to Harris County, the Port of Houston, the State, and the natural resousce trustees. We
understand from your letier that Harris County is disappointed with the draft Corps Evaluation. However,
I would like to emphasize that the draft Corps Evaluation is a first draft, and EPA is compiling the
comments it received from Harris County and others regarding the drafi report to guide revisions and
further work, including additional modelling, by the Corps. In your letter, you identified specific concerns
Harris County has with the draft Corps Evaluation. These concerns have been communicated to the
Corps. The review and comment process is designed to try to address these kind of concerns. As
discussed in our meeting, Harris County will have the opportunity to review and comment on the next
draft.

The Region stated previously that it would seek to obtain copies of communications with the laboratories
performing sample analysis for the Site pursuant to the terms of the UAQ and the Administrative Order
on Consent for Removal Action. At this point, the EPA does not believe that the allegations presented by
Harris County justify attempts by the Agency to force disclosure of thousands of additional documents for
which privilege has been claimed.

Finally, the EPA does not agree that there is a congpiracy to subvert the RI/FS at this Site, merely
sustained attempts by the PRPs to advocate for their preferred remedy. The EPA continues to believe that
the CERCLA program has sufficient safeguards to prevent the remedy selection process from being
unduly or inappropriately influenced by the PRPs’ advocacy. While the EPA does not intend to
recommend this matter to the Inspector General, it is Harris County’s decision as to whether it intends to
pursue its allegations.
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